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MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE: 04/02/21 

 

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 07 

 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the Court day 

preceding the hearing. Counsel or self-represented parties must email Department 07 to 

request argument and must specify, in detail, what they intend to argue. Counsel or self-

represented parties requesting argument must advise all other affected counsel and self-

represented parties by no later than 4:00 p.m. of his or her decision to appear to argue and of 

the issues to be argued. Failure to timely advise the Court and counsel or self-represented 

parties will preclude any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov Warning: this email 

address is not to be used for any communication with Department 07 except as expressly and 

specifically authorized by Dept. 07. Any emails received in contravention of this order will be 

disregarded by the Court and may subject the offending party to sanctions. 

 

 1.  TIME:  9:00   CASE#: MSC18-00010 
CASE NAME: DURHAM VS ORTIZ 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

  
 2.  TIME:  9:00   CASE#: MSC18-00179 
CASE NAME: MORAN VS. KINDRED 
HEARING ON MOTION TO/FOR CONDITIONAL CERTIFICATION & PERLIMINARY 
APPROVAL FILED BY ROSEMARY MORAN 
* TENTATIVE RULING: * 
 
Unopposed motion for preliminary approval is granted. However, Paragraph 11 of the proposed 
order must require written objections to be filed no later than a week before the final hearing and 
also allow for objectors to appear through court call or in person. An amended proposed order is 
to be emailed to Department 7’s clerk. 
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 3.  TIME:  9:00   CASE#: MSC19-00822 
CASE NAME: HUBBARD VS AMERICAN HONDA MOTO 
HEARING ON APPLICATION FOR GOOD FAITH SETTLEMENT ( FILED BY 
NORTHSTATE MOTORSPORTS, INC. AND CHASE) 
* TENTATIVE RULING: * 
 
Hearing dropped by Court. Stipulation Re: GFS filed.  
 

  

 4.  TIME:  9:00   CASE#: MSC19-01400 
CASE NAME: MUNOZ VS GYLLSTROM; LAFFERTY 
HEARING ON MOTION TO/FOR LEAVE TO FILE 2ND AMENDED COMPLAINT 
FILED BY MARIA MUNOZ, JOSE EMMANUEL MUNOZ, LUIS FERNANDO MUNOZ, 
* TENTATIVE RULING: * 
 
Before the Court is a motion for leave to file a second amended complaint filed by Plaintiffs 

(Maria Munoz, as a successor in interest to Decedent Jose Guadalupe Munoz Padilla; Jose 

Emmanuel Munoz, an individual; Luis Fernando Munoz, an individual; and Jocelyn de Jesus 

Munoz, a minor through her guardian ad litem Maria Munoz). Plaintiffs seek to amend their 

complaint to add claims for punitive damages against the Landsea Defendants (Landsea Homes 

of California, Inc. and Landsea Holdings Corporation) and allegations in support.  

For the reasons described further, below, the motion for leave to amend is granted. 

Analysis 

As a threshold issue, the Landsea Defendants argue, without authority, that Department 12’s 

ruling granting their motion to strike punitive damages without leave to amend precludes the 

instant motion. (Opp. at II.) On reply, Plaintiffs present evidence that Judge Treat agreed to 

modify his tentative ruling on Defendants’ motion to strike and give Plaintiffs leave to amend. 

(Bigelow Decl. at ¶ 5.) Plaintiffs further argue that the minute order without leave must have 

been an inadvertent oversight by Department 12. (Reply at 3:4.) 

This Department is not precluded from issuing a ruling inconsistent with a prior interlocutory 

order made Department 12. (See, e.g., Wrightson v. Dougherty (1936) 5 Cal.2d 257, 265 

[finding “without merit” a claim that where one department overruled a demurrer, “the trial court 

was bound by the previous order and was without authority … to grant a motion for judgment on 

the pleadings”]; Haines v. Commercial Mtg. Co. (1928) 206 Cal. 10, 12 [order vacating 

receivership upheld, rejecting claim the order “was invalid for the reason that in making [it the 

second judge] was exercising appellate jurisdiction over the order of the judge who granted the 

receivership”]; 2 Witkin, Cal. Procedure (5th ed. 2008) Courts, § 233, p. 321 [the first 

determination of a preliminary or interlocutory matter, e.g., an intermediate ruling on pleadings, 

is not res judicata].) As a consequence, this Department reaches the merits of the motion for 

leave to amend. 
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Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to amend its 

pleadings. The general rule is that the Court should exercise this discretion liberally in favor of 

amendments, to permit the resolution of all disputed matters between two parties in a single 

proceeding. (See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers Indem. Co. (2006) 137 

Cal.App.4th 905, 916; see also Sullivan v. City of Sacramento (1987) 190 Cal.App.3d 1070, 

1081 [policy of “great liberality” in permitting amendments to pleadings at any stage of the 

proceedings].) 

Further, “it is an abuse of discretion to deny leave to amend where the opposing party was not 

misled or prejudiced by the amendment.” (Kittredge Sports Co. v. Super. Ct. (1989) 213 

Cal.App.3d 1045, 1048.) 

Trial courts are to liberally permit such amendments, provided there is no statute of limitations 

concern, nor any prejudice to the opposing party, such as delay in trial, loss of critical evidence, 

or added costs of preparation. (Hirsa v. Superior Court (1981) 118 Cal.App.3d 486, 489-490.) 

Here, Defendants argue in opposition that Plaintiffs’ evidentiary showing is inadequate and that 

their new allegations are insufficient to prove malice, despicable conduct, fraud, or intent on the 

part of the employer defendants. (Opp. at III.) That argument is not a basis for denying the 

motion to amend; it is more properly the subject of a demurrer. 

Defendant has not demonstrated any prejudice as a result of the proposed amendment.  

The motion is granted. Plaintiffs’ Second Amended Complaint is deemed filed as of April 2, 

2021. 

  

 5.  TIME:  9:00   CASE#: MSC19-01570 
CASE NAME: ABRAHAMS VS. HAMPTON 
HEARING ON MOTION TO/FOR COMPEL KEVIN HAMPTON COMPLIANCE W/CT 
ORDER FILED BY HARRY ABRAHAMS 
* TENTATIVE RULING: * 
 
Motion granted. Full responses are to be served by not later than 5/14/21.  
 

  

 6.  TIME:  9:00   CASE#: MSC20-00670 
CASE NAME: GONAZALES VS SUMMERS, ET. AL. 
HEARING ON MOTION TO/FOR STRIKE ALLEGATIONS FROM AMENDED 
CROSS-COMPLAINT FILED BY CHARLES GONZALES, INDIVIDUALLY 
* TENTATIVE RULING: * 
 

 

Before the Court are a motion to strike and demurrer filed by cross-defendant, Charles 
Gonzales, to the First Amended Cross-Complaint (“FACC”). The motion to strike is granted in 
part and the demurrer is overruled, as discussed below. 
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Background 

This case involves allegations by Charles Gonzales that Alan Summers and Seronello-
Summers Inc. (“Seronello-Summers”), who are in the business of brokering residential mortgage 
loans, fraudulently concealed debt on property, while securing a second mortgage loan from 
Gonzales, which would result in losses for Gonzales. (See First Amended Complaint, filed June 
9, 2020.) 

Summers and Seronello-Summers cross-complained on November 20, 2020. Gonzales 
demurred and moved to strike. Instead of opposing that demurrer, the FACC was filed on 
February 1, 2021, with Seronello-Summers as the sole cross-complainant.  

Seronello-Summers alleges Gonzales was unjustly enriched. (FACC, ¶2a.) Specifically, 
after Gonzales foreclosed on the property, which was still subject to a prior loan, Gonzales 
began threatening “unfounded litigation” to recover alleged losses he had incurred due to 
nonpayment by his borrower. (Ibid.) Gonzales simultaneously began threatening that he would 
fail to pay the senior loan in order to allow foreclosure, magnifying his potential damage claims. 
(Ibid.) Confronted with these litigation threats, and the threat that Gonzales would intentionally 
magnify his damages by allowing foreclosure, Seronello-Summers made payments totaling 
$30,900 on the senior mortgage. (Ibid.) This prevented foreclosure and allowed Gonzales time 
to sell the property, which he did in January 2020, netting $389,424.07 in proceeds. (Ibid.)  

The FACC also alleges that, as a real estate brokerage company, Seronello-Summers 
was the “procuring cause” of multiple loans Gonzales made to a particular individual and his 
entities, because Seronello-Summers put Gonzales in contact with the individual borrower. 
(FACC, ¶2b.) While Seronello-Summers, Inc. should have received a commission on these 
loans, none was paid after the first transaction because Gonzales intentionally circumvented 
involvement of Seronello-Summers to avoid paying the commission. (Ibid.) In making loans in 
excess of 10% without a real estate broker, Gonzales is alleged to have violated usury laws. 
(Ibid.) 

The actions described are alleged to be unfair competition. (FACC, ¶3.) Seronello-
Summers also purports to be alleging the claims “pursuant to CCP Sec. 430.70” and “by way of 
a set-off,” alleging any statute of limitations was tolled. (FACC, ¶4.)  

Gonzales demurs to the FACC and moves to strike. He requests that the Court grant the 
motion to strike in the event it overrules the demurrer. Seronello-Summers has opposed the 
demurrer and motion to strike.   

Meet and Confer Requirements 

Gonzales attempted to meet and confer in accordance with his statutory obligations, but 
it appears that no agreement could be reached. (See Declarations of Dean A. Christopherson in 
Support of Motion to Strike, Demurrer.) 

Requests for Judicial Notice  

Gonzales submits a Request for Judicial Notice in support of his demurrer, as well as an 
identical request in support of his motion to strike.  

As to Exhibits 1-3, notice is granted. Exhibits 1 and 3 are from the California Department 
of Real Estate, indicating that Seronello-Summers is a licensed real estate broker and Alan 
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Summers, is a licensed real estate Salesperson. Exhibit 2 is from the Secretary of State and 
indicates Alan Summers is the CEO of Seronello-Summers.  

Gonzales also requests notice of discovery responses, Exhibits 4-12. As to those 
exhibits, notice is denied. The truth of factual matters in discovery are not the proper subject of 
judicial notice. Demurrers and motions to strike are not proceedings appropriate for resolving 
factual disputes. (See Joslin v. H.A.S. Ins. Brokerage (1986) 184 Cal.App.3d 369, 374.) 
Gonzales is trying to use the discovery responses from Summers to raise evidentiary issues and 
this is not permissible.  

Even the case cited by Gonzales states that “[t]he hearing on demurrer may not be 
turned into a contested evidentiary hearing through the guise of having the court take judicial 
notice of affidavits, declarations, depositions, and other such material which was filed on behalf 
of the adverse party and which purports to contradict the allegations and contentions of the 
plaintiff. (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 605; See 
also Garcia v. Sterling (1985) 176 Cal.App.3d 17, 22 [“We view [Del E Webb Corp and other 
cited] cases as prime examples of the widespread misunderstanding of the scope of judicial 
notice of court records.”].) 

Demurrer 

The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises 
issues of law, not fact, regarding the form or content of the opposing party's pleading. 
(Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.) “If the complaint states a 
cause of action under any theory, regardless of the title under which the factual basis for relief is 
stated, that aspect of the complaint is good against a demurrer.” (Quelimane Co. v. Stewart Title 
Guaranty Co. (1998) 19 Cal.4th 26, 38.) A demurrer cannot be taken to only a part of a cause of 
action or count. (Reed v. Drais (1885) 67 Cal. 491, 491.) In ruling on a demurrer, the court 
considers the face of the pleading attacked and matters subject to judicial notice. (Code Civ. 
Proc. § 430.30(a).)  

Gonzales is correct that "[a] general demurrer does not lie to a portion of a cause of 
action.” The Court will not construe the FACC as six separate causes of action according to 
Gonzales’ view of the pleading. The authority cited by Gonzales for this approach is not 
persuasive. Skrbina v. Fleming Cos. (1996) 45 Cal.App.4th 1353 discussed a trial court’s refusal 
to enter a defendants' default after overruling a demurrer, not granting a demurrer based on a 
defendant’s re-casting of the claims therein.  

As a preliminary matter, Gonzales argues the litigation privilege applies to protect the 
“threats” alleged here. Only statements made in good faith are protected. On the face of the 
pleading here, the application of the privilege is not applicable as a matter of law.  

Although the precise cause of action asserted by Seronello-Summers is not explicitly 
stated, Gonzales does not demur based on uncertainty, and he makes it clear that he does not 
attack the “inartful pleading” aspect of combining causes of action. Instead he brings the 
demurrer because “none of the claims asserted is- or could be - legally viable regardless of how 
pled.” (Demurrer, 6:12-14.) The question, then, is whether the alleged facts are sufficient to 
constitute a cause of action under any theory.  

To the extent Gonzales attacks a cause of action for economic duress based on the lack 
of an illegal payment, the current economic duress doctrine is not limited by any requirement of 
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an unlawful act in the nature of a tort or a crime. (Rich & Whillock, Inc. v. Ashton Development, 
Inc. (1984) 157 Cal.App.3d 1154, 1158.) The cause of action is equitable in nature, as is a 
cause of action for unjust enrichment.  

The elements of a cause of action for unjust enrichment are simply stated as receipt of a 
benefit and unjust retention of the benefit at the expense of another. (Professional Tax Appeal v. 
Kennedy-Wilson Holdings, Inc. (2018) 29 Cal.App.5th 230, 238 [reversing trial court order 
sustaining a demurrer to cause of action for unjust enrichment].) The term "benefit" denotes any 
form of advantage and a benefit that is the basis of a restitution claim may take any form, direct 
or indirect. (Ibid.) A saved expenditure or a discharged obligation is no less beneficial to the 
recipient than a direct transfer. (Ibid.) 

Here, according to the FACC, Gonzales was unjustly enriched because he benefitted (in 
an amount of $30,900) from Seronello-Summers’ payments to the holder of the first deed of 
trust, which were paid to the detriment of Seronello-Summers. Gonzales does not appear to 
dispute that, at the time of sale, payment by Gonzales to pay off the first loan was $30,900 less 
than it would have otherwise been.  

Gonzales argues that the mortgage payments were voluntarily made. This portrayal of 
the payments as “voluntary” contradicts the facts set forth in the FACC, which must be assumed 
true at this stage. The FACC asserts the payments were made under threat of “unfounded 
litigation.” Further, the discovery responses, even if judicially noticeable, do not show the 
payments by Seronello-Summers were “voluntary” as a matter of law.  

In his reply brief, Gonzales raises the argument that there is no cause of action for unjust 
enrichment, and frames the complaint in terms of a “common count for money paid, laid out and 
expended” or, alternatively, in terms of a “duress” cause of action. These interpretations do not 
consider the cause of action pleaded, but introduce new ones.  

Setting aside Gonzales’ failure to raise this argument in his moving papers, there 
appears to be at least some disagreement in appellate cases related to the existence of a cause 
of action for unjust enrichment. (See Lectrodryer v. SeoulBank (2000) 77 Cal.App.4th 723, 726 
[Second District stating unjust enrichment is a claim]; Melchior v. New Line Prods., Inc. (2003) 
106 Cal.App.4th 779, 793 [Second District stating unjust enrichment is not claim]; see also 
Peterson v. Cellco (2008) 164 Cal.App.4th 1583, 1593 [Fourth District, stating elements of 
unjust enrichmen] and Durell v. Sharp Healthcare (2010) 183 Cal.App.4th 1350, 1370 [Fourth 
District stating unjust enrichment is not a claim].) The First District has stated the elements for 
unjust enrichment as: “receipt of a benefit and unjust retention of the benefit at the expense of 
another.” (Elder v. Pacific Bell Telephone Co. (2012) 205 Cal. App. 4th 841, 857, citations 
omitted.)  

The Court will follow those decisions that have found unjust enrichment is a claim under 
California law. Therefore, the FACC states facts sufficient to constitute a cause of action for 
unjust enrichment and satisfies the pleading standard on demurrer.  

Motion to Strike 

The Court may, upon a motion to strike by defendant: (a) Strike out any irrelevant, false, 
or improper matter inserted in any pleading, or (b) Strike out all or any part of any pleading not 
drawn or filed in conformity with the laws of this state, a court rule, or an order of the court. 
(Code Civ. Proc., §§ 435-436.) “Irrelevant matter” includes (1) allegations not essential to the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   04/02/21 

 
 

- 7 - 

statement of a claim or defense, (2) allegations neither pertinent to nor supported by an 
otherwise sufficient claim or defense, and (3) a demand for judgment requesting relief not 
supported by the allegations of the complaint or cross-complaint. (Code Civ. Proc., § 431.10 
(b).) Like a demurrer, matters considered on a motion to strike must appear on the face of the 
complaint, or be subject to judicial notice. (Code Civ. Proc., § 437.)   

Gonzales moves to strike virtually every allegation in the FACC, though it divides these 
allegations into six segments: (1) [the entirety of paragraph 2a]; (2) [the entirety of paragraph 
2b]; (3) "Through the foregoing actions, Mr. Gonzales also violated usury laws, since he is not 
an exempt lender and can make loans in excess of 10% only if arranged by a real estate 
broker." Amended Cross-complaint, 3:23 – 27; (4) “The aforementioned conduct of defendants 
(sic) amounted to acts of unfair competition. Under CA Business and Professions Code Sec 
17200, unfair competition includes 'any unlawful, unfair or fraudulent business act or practice.” 
Amended Cross-complaint, 3:29- 4:3; (5) "Therefore, pursuant to CA CCP Sec. 430.70, Plaintiff 
asserts the claims in this cross-complaint by way of set-off." Amended Cross-complaint, 4:7 -8; 
and (6) “and reasonable attorney's fees" Amended Cross-complaint, 4:16. (Notice of Motion.)  

1. Paragraph 2a 

As already discussed above, the Court finds that the allegations related to unjust 
enrichment for mortgage payments are adequately stated. Accordingly, they are not subject to 
being stricken from the FACC.  

The motion is denied as to paragraph 2a. 

2. Paragraph 2b 

Paragraph 2b of the FACC alleges unjust enrichment because Seronello-Summers was 
deprived of its commission for loan opportunities it “procured” for Gonzales, but nothing alleges 
any agreement between the parties provided for such commission. The paragraph ends with an 
allegation concerning usury violations as a result of no real estate broker being involved in the 
alleged loans.  

The authorities cited by Seronello-Summers seem to discuss commissions due to 
brokers when there is some form of agreement providing for a commission, but here no 
agreement is alleged, let alone a written agreement sufficient to satisfy the statute of frauds. 
Seronello-Summers also cites no particular statute mandating a commission should have been 
paid.  

If Seronello-Summers was purposefully excluded from transactions that would otherwise 
entitle it to a commission, and its exclusion led to an illegal (usurious) transaction, these 
allegations could be proper, but as pleaded, they are subject to being stricken.  

The motion to strike these allegations is granted with leave to amend.  

3. Usury Violation 

See above discussion with respect to paragraph 2b. The motion is granted with leave to 
amend as to this allegation. 

4. UCL Violation 

A claim may be brought under the unfair competition law by a person who has suffered 
injury in fact and has lost money or property as a result of unfair competition. (Bus. & Prof. Code 
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§ 17204.) Because § 17200 is written in the disjunctive, it establishes three varieties of unfair 
competition–acts or practices which are unlawful, or unfair, or fraudulent. (Cel-Tech 
Communications, Inc. v. Los Angeles Cellular Tel. Co. (1999) 20 Cal.4th 163, 180) In other 
words, a practice may be prohibited as 'unfair' or 'deceptive' even if not 'unlawful.’ (Ibid.) 

Gonzales argues that, because none of the other claims can stand, the UCL allegations 
must be stricken. As noted above, the Court finds a cause of action for unjust enrichment has 
been stated and is not definitively barred by the litigation privilege at this stage.  

The motion is denied with respect to the third paragraph of the FACC. 

5. Offset 

Gonzales moves to strike the allegations in the FACC concerning Seronello-Summers’ 
right to an offset. Code of Civil Procedure § 431.70 states that, in an answer, a defense of 
payment may be asserted, notwithstanding that an independent action asserting the person’s 
claim would, at the time of filing the answer, be barred by the statute of limitations. This statutory 
right, specifically invoked by the FACC, pertains solely to answers. It is unclear what utility the 
allegations have in the FACC.  

The motion is granted, with leave to amend, with respect to the offset allegations. 

6. Attorneys’ Fees 

Gonzales moves to strike the request for attorneys’ fees. Seronello-Summers contends it 
should be able to plead entitlement to attorneys’ fees pursuant to Code of Civil Procedure 
Section 1021.5 because its own motion to strike Gonzales’ request under that same provision 
was denied.  

Code of Civil Procedure Section 1021.5 codifies the private attorney general doctrine, 
which allows private plaintiffs to enforce fundamental public policies. While attorney fees are not 
specifically recoverable in § 17200 actions, (see Cel-Tech Communications, Inc. v. Los Angeles 
Cellular Tel. Co. (1999) 20 Cal.4th 163, 179) exceptions to this rule include private attorney 
general actions.  

Nothing in the FACC indicates the claims are being brought to enforce any “important 
right affecting the public interest,” as required by that statute. However, there is also no 
requirement that fees under § 1021.5 be pleaded in the complaint. Such fees “are not part of the 
underlying cause of action, but are incidents to the cause and are properly awarded after entry 
of a … judgment ….”  (Snatchko v. Westfield LLC (2010) 187 Cal.App.4th 469, 497.  As they are 
not required to be pleaded, a motion to strike them from a pleading is surplusage.  As Snatchko 
reflects, the decision whether such fees are warranted is better left to the end of the case when 
the litigation’s scope is fully defined and its outcome is known. 

The motion is denied with respect to attorneys’ fees. 
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 7.  TIME:  9:00   CASE#: MSC20-00670 
CASE NAME: GONAZALES VS SUMMERS, ET. AL. 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of 
SERONELLO-SUMMERS INC., FILED BY CHARLES GONZALES, INDIVIDUALLY 
* TENTATIVE RULING: * 
 
Please see line 6. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-02050 
CASE NAME: DALTON VS. VITETTA 
HEARING ON MOTION TO/FOR QUASH SERVICE FILED BY MICHELLE 
VITETTA, DARYL HENLINE 
* TENTATIVE RULING: * 
 

Defendants’ Motion to Quash Service of Summons is denied.  The court finds that both 

defendants were properly served, or that defendant Vitetta was and defendant Henline has 

waived any proper objection.  Defendants shall file and served a responsive pleading on or 

before April 21, 2021. 

Background 
 
Plaintiff, Stephanie Dalton, sues defendants Michelle Vitetta and Darryl Henline, her 

landlords, over habitability issues.  Plaintiff’s process server states that he served defendants on 
October 26, 2020, by personally serving them.  The service was made at 1228 Roosevelt 
Avenue, in Richmond, California.  Before conducting the service, plaintiff’s attorney conducted 
an online search, which showed that defendants have owned that property since 2014.  In 
addition, defendants list that property as their address on their motion papers. 

 
Defendants move to quash service of summons, arguing that they were not personally 

served but rather that someone placed the summons and complaint in a stack of mail on their 
front porch and that they did not see the lawsuit papers until December 2020 when they found 
the papers in a stack of mail that their fourteen year old son handed to them “at their separate 
residences.”  (See Motion at 1:24-2:2; 3:2-6.)   The caption of Defendants’ Notice of Motion 
states that the motion includes a supporting declaration of each defendant, but no such 
declarations were attached or filed.  Rather the motion papers end abruptly at line 24 on page 
three, with no signature on the Memorandum of Points and Authorities.  The Notice of Motion 
was signed at line 10 on page 2. 

 
Discussion 
 

 A defendant may move to quash service of summons on the ground that the summons 
was improperly served.  (See Board of Supervisors v. Superior Court (1994) 23 Cal.App.4th 
830, 835, fn. 4; Summers, infra.)   
 
 A summons is properly served on a natural person if it is personally served on him (CCP 
§ 415.10) or if it is left “at [his] dwelling house [or] usual place of abode . . . in the presence of a 
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competent member of the household . . . at least 18 years of age, who shall be informed of the 
contents thereof . . .”  (CCP § 415.20 (b).)  In that event, the summons and complaint must also 
be mailed to him “at the place where a copy of the summons and complaint were left.”  (Ibid.)   
 
 When a defendant challenges the propriety of service, the burden is on the plaintiff to 
prove that service was valid.  (See Summers v. McClanahan (2006) 140 Cal.App.4th 403, 413.)  
In the absence of contrary evidence, this burden can be met by filing a proof of service, because 
that creates a rebuttable presumption that service was proper.  (See Dill v. Berquist 
Construction Co. (1994) 24 Cal.App.4th 1426, 1441-1442.)   
 
 Here, plaintiff has met her burden.  Her process server has filed a Proof of Service 
showing personal delivery of the summons and complaint on each defendant.  Further, 
defendants have failed to file any rebutting evidence.   Their mere assertion that they were not 
personally served is insufficient to rebut the presumption. 
 
 There could have been an issue concerning defendant Henline, because the additional 
declaration filed by plaintiff’s process server in support of the opposition to defendants’ motion 
shows that Henline was not personally served, but rather was served through substituted 
service by service on defendant Vitetta, who said she would give his copy of the documents to 
him.  (See Warner Bros. Records, Inc. v. Golden West Music Sales (9174) 36 Cal.App.3d 1012, 
1017-1018.)  However, he did not raise that as a basis for his motion, so he has waived the 
point.  (See Pfeifer v. Countrywide Home Loans, Inc. (2012) 211 Cal.App.4th 1250, 1281.) 
 
 Defendants’ motion to quash is denied. 
 

  

 9.  TIME:  9:00   CASE#: MSC20-02412 
CASE NAME: ETEAKI VS STATE OF CALIFORNIA 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY KEASI 
ETEAKI 
* TENTATIVE RULING: * 
 
Unopposed motion granted on condition that counsel notify the Plaintiff of the CMC on 4/7/21 at 
8.30 a.m. and that failure of the Plaintiff to appear in person or by courtcall may result in the 
dismissal of the action, with prejudice.  

  

10.  TIME:  9:00   CASE#: MSN20-1649 
CASE NAME: PG&E v. SAN RAMON 
SPECIALLY SET HEARING ON: PG&E'S APPEAL FROM ADMINISTRATIVE HEARING 
SET BY DEPT. 12 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to May 14, 2021, at 9:00 a.m., in Department 7. 
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11.  TIME:  9:00   CASE#: MSN21-0140 
CASE NAME: IN RE: F.T. 
HEARING ON PETITION TO/FOR APPROVAL FOR TRANSFER OF PAYMENT 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

12.  TIME:  9:00   CASE#: MSN21-0190 
CASE NAME: WATERS VS LAKELAND REGIONAL ME 
HEARING ON PETITION TO/FOR QUASH OUT-OF-STATE SUBPOENA FILED BY 
LAUREL WATERS MD 
* TENTATIVE RULING: * 
 
Motion denied. Withdrawing an expert during or after a deposition does not terminate the right to 
conclude discovery as to that expert. No case cited supports the granting of this motion.  
 

  

13.  TIME:  9:00   CASE#: MSN21-0280 
CASE NAME: IN RE F.R. 
HEARING ON PETITION FOR APPROVAL FOR TRANSFER OF PAYMENTS ( SET 
BY COURT) 
* TENTATIVE RULING: * 
 
Unopposed motion approved. 
 

ADDON 

14.  TIME:  9:00   CASE#: MSC20-02212 
CASE NAME: ATTIC MASTERS VS PREFERRED CON 
HEARING ON DEMURRER TO COMPLAINT of ATTIC MASTERS, A CALIFORNIA 
CORPORATION FILED BY LEAH MARTHINSEN, MIGUEL QUINONEZ-SKINNER 
* TENTATIVE RULING: * 
 
The Court continues the hearing to April 9, 2021 at 9:00 a.m. 
 

 

15.  TIME:  9:00   CASE#: MSN21-0192 
CASE NAME: WATERS VS LAKELAND REGIONAL ME 
HEARING ON PETITION TO/FOR QUASH OUT-OF-STATE SUBPOENA FILED BY 
LAUREL WATERS MD 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

 


